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JEALOUSY of the federal power is frequently exhibited by state 
legislatures in the provisions for the recognition of corporations of 
other states doing business in the home state. A bill was passed 
by our own legislature in 1884, authorizing foreign insurance com- 
panies to do business, provided they should appoint an attorney 
in this state, and would agree not to remove any suit brought 
against them to the U. S. Circuit Court. This was promptly 
vetoed by Governor Abbett, good Democrat though he is, on the 
ground that the state had no power to compel even a foreign cor- 
poration to agree not to avail itself of the United States Courts. 
A similar act was passed by the Legislature of Iowa, and 
approved April 6, 1886, and the Supreme Court has now 
declared it to be unconstitutional. The case is Barron 
v. Burnside, U. 8. Supreme Court, April 11, 1887, following Home 
Ins. Co. v. Morse, 20 Wall. 445, where it was held that agreements 
in advance to oust the courts of jurisdiction conferred by law are 
illegal and void, and that the right to remove a suit may be 
waived, but that the parties cannot bind themselves in advance by 
an agreement thus to forfeit their rights whenever the case might 
be presented, and that such an agreement acquired no validity 
from the statute which required it to be made. 

The question as to the right of a state to impose upon a corpora- 
tion engaged in interstate commerce the duty of obtaining a permit 
from the state before engaging in business within this state, was 
referred to by this court in Barron v. Burnside, but not decided; 
but the court said that such a provision could not be made for the 
mere purpose of imposing a condition repugnant to the laws and 


constitution of the United States. 
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THE decision of the Supreme Court of Mississippi in Qwintine v. 
City of Bay St. Louis, 23 Rep. 598, may be interesting in some of 
our seashore towns where the municipal authorities are anxious to 
preserve the view of the sea uninterrupted. The city of Bay St. 
Louis by express authority of the legislature passed an ordinance 
that no person should build any house or put up any shanties, 
huts or tents of any kind, on the edge of the bank in front of said 
city, between the road or street and the sea, without a special per- 
mit from the board of aldermen. The plaintiff was about to build 
a house and a market on her own land, between the street and the 
sea, in the place of an old market house that had stood there for 
forty years. The city asked for an injunction against it as a 
nuisance. The court held that it was not competent for the legis- 
lature to declare or to authorize the municipal authorities to declare 
private houses to be a nuisance, because they *‘ have a tendency to 
depreciate in value the property of persons near by, or in any man- 
ner to obstruct the view of the beach or the breeze therefrom.” 
They said they could scarcely deal seriously with this legislative 
declaration of what is a nuisance, and that where the use of the 
land furnishes the test of the constitutionality of the law the 
legislature may not conclusively determine the effect to be harm- 
ful. This would be an assumption of the judicial functions by the 
legislature, citing Hutton v. Camden, 10 Vr. 122. 


In Friezen v. Allemania Fire Ins. Co., U. S. Circuit Court, W. 
D. Wisconsin, 30 Fed. Rep. 352, a policy of fire insurance provided 
that an action to recover upon the policy for a loss should be com- 
menced within six months after the fire occurred, and also that 
arbitrators should be appointed to ascertain the amount of loss, 
and that no action should be brought until they had made an 
award, and that nothing should be paid under the policy until sixty 
days after the completion of all the requirements of the policy. 
It was held that these requirements should be construed together 
and that the six months’ limitation must be reckoned, not from 
the day of the fire, but from the expiration of the sixty days, 
when the loss was due and payable. 

The court said it was settled by the cases that the parties might 
agree upon a shorter time than that limited by law, and that six 
months was not unreasonably short, but that the agreement must 
be so construed that the limitation should not be such as to bar the 
action before the loss was payable, as might be the case if the time 
‘an from the day of the fire, for by the terms of the policy there 
was no right of action until sixty days after the award, and this 
might be made after the end of the six months. 
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A strict construction of the contract was made in Allemania Fire 
Ins. Co. v. Little, Appellate Court, First District of Illinois, on a 
similar policy, Fullam v. New York Union Ins. Co., 7 Gray. 61, 
and Johnson v. Humboldt Ins. Co., 91 Ill. 92, but these latter cases 
were expressly disapproved by the New York Court of Appeals, in 
Steen v. Niagara Fire Ins. Co., 89 N. Y. 315, and the Illinois case 
was disapproved in Barber v. Fire Ins. Co., 16 W. Va. 658. The 
true rule is that the clauses should all be construed together and 
such a construction should be given them, if possible, as will give 
proper effect to each part without doing violence to either. 

It was also held in this case that giving a mortgage after the 
issuing of the policy is not forbidden by a clause providing that a 
sale or transfer or any change in the title or possession of the 
property insured should avoid the policy. 


In Plater v. Meng., U. 8. Cireuit Court, E. D. Penn., 30 Fed. 
Rep. 308, it was held that an agreement by a.creditor to pay an 
agent a part of a sum collected from a debtor as compensation for 
services rendered in collecting such sum, is not an equitable assign- 
ment of any part of the debt and gives the agent no claim against 
the debtor. The court said: A creditor cannot divide his claim into 
several parts by assignment to different persons and make his 
debtor liable to the suit of each. He certainly cannot do so at law, 
and there is no reason why he should be allowed to do so in equity, 
and although the courts of Pennsylvania have in several instances 
recognized such assignments, ‘*‘ I am not convinced of the sound- 
ness of this when applied to ordinary circumstances such as exist 
here.”’ 


Tuer Court of Errors in The Fifth Ward Savings Bank v. First 
National Bank, 19 Vroom 513, laid down clearly the rule in re- 
gard to the title to commercial securities in a bona fide holder, 
although the owner has been deprived of the possession by fraud. 
The case related to municipal bonds, which belonged to the Sav- 
ings Bank and, being in the lawful custody of Boice, its treasurer, 
were unlawfully pledged by him to the First National Bank. Suit 
was brought against that bank by the Savings Bank. In the 
absence of evidence of bad faith on the part of the National Bank, 
the trial judge directed a verdict for the defendant, and exception 
was taken because the question was not left to the jury. Drpur, 
J., delivering the opinion of the Court of Errors, said: ‘* The 
bonds in controversy were coupon bonds payable to bearer and 
issued under competent legislative authority. They were negoti- 
able securities, capable of being transferred by delivery, and the 
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title of a bona fide holder of such securities is valid, notwith- 
standing the person from whom he received them obtained posses- 
sion of them from the real owner by fraud or felony. Boyd v. 
Kennedy, 9 Vr. 146; Copper v. Jersey City, 15 Vr. 634. Commer- 
cial securities of this character are an exception to the rule that 
one cannot give a better title to personal property than he has him- 
self, and as between the holder who has taken them before matur- 
ity, for value, and the real owner from whom they were obtained 
by fraud or felony, the former will prevail, unless he took them 
mala fide. Proof that such holder took the securities under sus- 
picious circumstances is not sufficient to defeat his title. That 
result can only be produced when he has taken title in bad faith. 
Murray v. Lardner, 2 Wall. 110; Hotchkiss v. National Bank, 21 
Wall. 355; Hamilton v. Vought, 5 Vroom 187; Bank of Republic 
v. Voung, receiver, 14 Stew. 531."" He said that the old rule in 
Gill v. Cubitt, 3 B. & C. 466, that the title could be defeated by 
proof of suspicious circumstances, had been overruled, and that 
now actual bad faith must be proved, citing Hamilton v. Vought; 
National Bank of Republic v. Young, Receiver; and that with this 
change of rule the forum had changed from the jury to the court, 
so that now, since bad faith was the point of inquiry, the court 
could decide whether the suspicious circumstances were sufficient 
to be submitted to the jury. This was the rule declared by the 
Chief Justice in Hamilton v. Vought, when he said ‘*Thus the 
subject has passed from the indefinite to the comparatively definite, 
from the tangible to the comparatively tangible. From mere 
matter of fact the question to some extent has become matter of 
law.”’ 

This rule applies only to negotiable commercial securities. As 
to other securities the common law rule as to personal property 
prevails and the holder can give no better title than he held him- 
self, unless the real owner had clothed him with such indicia of 
ownership as to work an estoppel. In Midland R. R. Co. v. Hitch- 
cock, 10 Stew. 549, the Court of Errors held that mortgage bonds 
with coupons unpaid and which had become due by reason of the 
non payment of the coupons, were not negotiable securities, and 
that an agent who held them merely for delivery, had not such 
indicia of ownership as to give title to a bona fide purchaser who 
knew the bonds were overdue. 

The leading case in New Jersey on the title to corporate 
bonds by delivery is Morris Canal and Banking Co. v. 
Fisher, 1 Stockt. 607. This was the case of a deposit of the com- 
pany’s mortgage bonds as collateral for a note of the president, 
default in payment and a public sale of the bonds to a bona fide 
purchaser. The question of the right to sell coupon bondsin pledge 
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was elaborately argued and was decided by the Master James Wilson 
and also by the Court of Appeals in the affirmative. It was held 
that coupon bonds payable to bearer although not negotiable under 
the law merchant as bills and notes, are instruments of a peculiar 
character, and being expressly designed to be passed from hand to 
hand, and by common usage actually so transferred, are capable of 
passing by actual delivery so as to confer a complete title on the 
possessor. 

This was followed by Morris Canal and Banking Co. v. Lewis, 
1 Beas. 323, where the same doctrine was reaffirmed, and it was 
held that when bonds of such acharacter are deposited as collateral 
security for the payment of a note, the fair presumption is that 
they were designed to be held as a pledge and intended to be 
sold after demand and due notice, and that such a deposit differs 
from one of ordinary bonds and mortgages, promissory notes or 
like choses in action which, in the absence of agreement, the credi- 
tor cannot expose for sale. Now recently, in Midland R. R. Co. v. 
Hitchcock, 10 Stew. 549, the Court of Errors has made a distinc- 
tion between current corporate bonds and bonds that are overdue, 
and holds that when the bonds are overdue by reason of default in 
the interest and a clause in the mortgage providing that the prin- 
cipal shall then be due, the bonds are no longer negotiable com- 
mercial securities, and delivery to an agent for the purpose of 
transmission does not clothe the latter with such indicia of title 
as to preclude the owner from reclaiming them in the hands of a 
bona fide purchaser for value without notice to whom it was frandu- 
lently transferred, provided the purchaser knew the bonds were 
overdue. There appear to be no cases directly involving the sub- 
ject of re-hypothecation of securities of this kind deposited as 
collateral, but it must follow from these cases that although the 
owner has an action for damages against the first pledgee, he cannot 
follow the bonds into the hands of a bona fide second pledgee with- 
out notice without first tendering him the amount of his claim. 


See also Jones on Pledges, $741 and $$501-512. 


STATE v. AGNEW. 
(Burlington Oyer and Terminer, April term, 1887.) 
Homicide—Murder—Manslaughter—Malice—Intent—Mental Capacity. 
On indictment for murder. 
Mr.E. Budd and Mr. C. EF. Hendrickson prosecutor, for the state. 
Mr. Jos. H. Gaskill for the defendant. 
PARKER, J., in charging the jury said: Gentlemen of the jury: 
In the early morning of the first day of January last, Lizzie Agnew, 
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the wife of the defendant, left the premises of Josiah Wallace, at 
Palmyra, in the township of Cinnaminson, in this county, to go to 
her home. The defendant went with her. According to the evi- 
dence of Mrs. Wallace she was then apparently in her usual health, 
and as she left she exchanged with her congratulations upon the 
advent of the New Year. That was the last time Lizzie Agnew 
was seen alive by any human being except the defendant. 

On the afternoon of January 12, her dead body was discovered 
in the house where defendant resided, lying on a bed in the upper 
room. Her face, the side of her head, and other parts of her 
person were in such condition as to justify an investigation to 
ascertain if violence had been inflicted upon her. On the next 
day a post mortem examination was had. The physicians who 
made it described the body as covered by bruises. One of them 
says there was hardly a square foot of the surface that did not bear 
evidence of severe contusion. He also says that the nose was 
broken, apparently by a recent blow. Upon further examination 
at the post mortem, the physicians found a severe contusion about 
six inches square, bearing evidence of violence, in the region above 
the ear and back of the temple, on the right side of the head. 
They say they found effusion of blood, caused by severe contusion 
from a blow or blows given with some blunt instrument. After 
describing fully that wound and the numerous discolorations of 
the body, both the physicians who conducted the post mortem 
give as their opinion that the death of Lizzie Agnew resulted from 
that wound on the side of her head. They also say that the fatal 
wound might have been caused by a fall. If it was caused by a 
fall, result of accident, the corpus delicti is not proved, and the 
defendant should be acquitted; but if you come to the conclusion, 
from the evidence, that the fatal wound was inflicted by another, 
your next inquiry will be, who inflicted it ? who is guilty of the 
violence that caused her death ? or, rather, did the defendant strike 
the blow that produced her death? The defendant has admitted 
to several witnesses, if you believe their evidence, that he beat his 
wife with a chair, while in the lower room of the honse where they 
resided. (The judge then related the admissions. ) 

These admissions were made by him, as the witnesses say, vol- 
untarily, without any promises or threats. It is for you to say 
whether these admissions are corroborated by the circumstances 
proved in the case, and if so, you may consider the proof of the 
circumstances which you think corroborate them. * * * Every 
homicide does not, in law, necessarily include crime. There is such 
a thing as excusable or justifiable homicide. * * * The most com- 
mon form of excusable homicide is that which is committed in self 
defense. Is this such a case? The defendant says his wife 
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scratched his face. Were there any marks of violence upon the 
person of defendant when he was arrested? * * * It matters 
not how much the deceased had indulged in words of vituperation 
towards the defendant. No words will justify a battery. 

If you come to the conclusion, from the testimony, that death 
was not caused by a fall, that the defendant inflicted the fatal blow 
upon the deceased, not in self-defence, not by misadventure or 
accident, as he terms it in his evidence, not under circumstances 
showing excusable homicide, then you should find him guilty of 
some crime under this indictment. Under an indictment such as 
this, a defendant if found guilty, may be convicted either of man- 
slaughter, or of murder—if the facts proved justify the finding— 
and if of murder, then either of the first or second degree, accord- 
ing to the proofs. 

There is a class of evidence in the case, which it is claimed on 
the part of the state tends to show conscious guilt on the part of 
the defendant. To this, it is proper to direct your attention before 
proceeding to the question of grade or degree. I allude to the 
conduct of the accused after the time his wife died (as he fixed it 
in his admissions) up to the time of his arrest—a period of some 
ten days. If the witnesses who testify on the subject are to be 
believed, defendant was engaged in a studied effort during all that 
time to conceal the fact that his wife was dead. (Here followed a 
statement of the evidence. ) 

Upon the question of concealment and flight, or attempt to evade 
arrest and the inference to be drawn therefrom, it should be 
remembered that some men are naturally of weak nerve, and have 
not the courage to face a judicial tribunal, when the circumstances 
in which they find themselves placed would seem to indicate a 
higher grade of crime than what they deem themselves guilty of. 
The fact is that while this class of evidence to which I have called 
your attention at considerable length, (in conjunction with other 
proof ) tends to inference of guilt of some crime, it has very little 
if any bearing on the question of the grade of crime committed 
by the aceused. If guilty at all, he might endeavor to conceal or 
evade, by flight, deception and prevarication and yet not be guilty 
of the higher grade of crime. Such conduct may arise from con- 
scious guilt of a lower grade. 

If you find that the defendant has been proved by the evidence 
to be guilty of some crime included in the indictment, the import- 
ant question will then arise, of what grade or degree of crime has 
he been proved guilty. * * * 

Manslaughter is the unlawful and felonious killing a human 
being without malice, expressed or implied. If a man without 
malice kills a human being, either upon sudden quarrel, not in 
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self-defense, or unintentionally, while in the commission of an 
unlawful act, it is manslaughter. Malice aforethought is the 
essencefof the crime of murder. If there be no malice, it would 
be manslaughter, but if there be malice, it would be murder, but 
not necessarily of the first degree. 

In the state of New Jersey, the statute divides the crime of 
murder into two degrees. It enacts that all murder which shall be 
perpetrated by means of poison, or by lying in wait, or by any 
other kind of wilful, deliberate and premeditated killing, or which 
shall be committed in perpetrating or attempting to perpetrate any 
arson, rape, sodomy, robbery or burglary, shall be deemed murder 
in the first degree, and all other kinds of murder shall be deemed 
to be murder of the second degree. 

To constitute murder of the first degree there must be an inten- 
tion to take life. No time need intervene between the formation 
of the intention to kill and its execution. It is enough if the 
design to kill be fully conceived previous to its execution. Pre- 
meditation or intention to kill need not be for a day nor an hour, 
nor even for a minute; for if there was a design and determination 
to kill, distinctively formed in the mind, at a moment before and 
at the time the fatal blow is struck, it would be murder of the first 
degree. If the design and intention formed be only to do grievous 
bodily harm, and not to take life, it would be murder of the second 
degree. 

Having defined the grades of crime of which a defendant, if 
found guilty, may be convicted under an indictment like this, you 
are now prepared to consider the testimony in this case, with a 
view of determining whether this defendant, if he be guilty of any 
crime included in the indictment, is guilty of manslaughter or 
murder; and if of murder, whether of the first or second degree ? 

It isnot my purpose to comment on the evidence which bears 
upon this vital question. That has been done by counsel on both 
sides ably and exhaustively, and a mere statement of the testimony 
on this branch of the case will be sufficient. Before stating the 
evidence, however, I will refer briefly to the principles of law bear- 
ing on the question. Evidence of threats and declarations of 
intention to inflict violence or to kill is admissible, especially on 
the question of degree, but it should be examined with great care. 
Words supposed to be declaratory of hostile criminal intent may 
sometimes be misunderstood or misrepresented. Nor does it neces- 
sarily follow that because a man avows a hostile intention or 
threatens to commit a crime, that such intention really exists in 
his mind with abiding force. The words may have been uttered in 
a fit of passion, which was transient, and the intention, if it really 
existed, may have passed away when the anger subsided; or the 
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words may have been uttered in a spirit of bravado, for the pur- 
pose of intimidation only. 

All the circumstances under which former violence was inflicted, 
or declarations of the nature of threats were made, should be care- 
fully considered in connection with the acts and words, in order to 
get at the true intent of the accused; to ascertain if he really had 
malice in his heart, and whether that malice caused him to forma 
design at or before the infliction of the blow that produced death, 
to do only grievous bodily harm to deceased, or whether at the 
time of the fatal blow the design extended to the infliction of 
violence to produce death. 

The most important evidence upon the question of degree, is 
that which relates to the state of mind of defendant at the time 
the fatal blow was struck. The defence is, that at the time the 
defendant’s mind was not capable of forming a design to kill. 
This is a question for you, upon the evidence, which requires of 
you great care in the investigation and decision. It is laid down 
that while drunkenness does not excuse crime, yet under an 
indictment for homicide, evidence as to drunkenness is admissible 
on the question of degree, and it has been held that where the 
statute resolves murder into two degrees, in which the distinguish- 
ing test isa specific intent to take life, evidence on that subject is 
peculiarly applicable and material. Where a statute establishing 
different degrees of murder requires deliberate premeditation in 
order to constitute murder of the first degree, the question whether 
the accused was at the time of the fatal act in such a condition of 
mind by reason of drunkenness as to be incapable of premedita- 
tion, necessarily becomes a material subject of consideration under 
an indictment for homicide. If the evidence is sufficient to satisfy 
a jury that the intoxication of a defendant at the time of the homi- 
cide, be so great, so gross, as to prostrate his faculties and render 
him incapable of forming the specific intent to kill, which is the 
essential ingredient of murder of the first degree, the defendant 
will not be entitled to absolute acquittal, but his offence will be 
thereby mitigated to murder of the second degree. 

In this state it has been held that it is incumbent on the defense 
to prove mental incapacity at the time of the fatal act, because 
Sanity is the normal condition of mankind. With these principles 
of law in view, it will be for you, gentlemen of the jury, to deter- 
mine from the evidence whether at the time the fatal blow was 
struck the defendant’s mind was in such state from gross drunk- 
enness, as not to be capable of forming a deliberate and specific 
intent to take life. 

That the defendant had for years been an habitual drunkard 
there is no doubt. That he had at various times, years ago, been 
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committed to a hospital when in debauch has been proved. There 
is no proof however, that when committed on any of these occa- 
sions or while there, he was under the influence of delirium tre- 
mens. * * * Of course, if at the time of the homicide he was 
under the power of delirium, so that his faculties were entirely 
prostrate, and he did not know right from wrong, he is not guilty. 

Bearing in mind that the time when the homicide occurred is the 
important point, in the absence of eye witnesses to the fatal blow, 
you will be obliged to inquire from the evidence, what was the 
condition of the mind of the defendant about the time of the 
homicide, immediately before or subsequent to the act. Had he 
ever shown any symptoms of delirium, in the presence of any 
among the large number of witnesses from the immediate vicinity 
of his home, who saw him for a number of years almost daily, 
except to Mr. Atkinson. Did he show such state of mind to those 
who saw him at the hotels or the store after the first day of Janu- 
ary? Or to those who called at his house during the eventful days 
between the Ist and 12th of January? What was the state of his 
mind when arrested? That he drank many quarts of whisky about 
that time is beyond dispute. The effect it had upon his mind is 
the question. 

I have detained you, gentlemen, longer than I expected when I 
commenced the preparation of this charge. The case is one of 
importance. It is a case peculiar in some of its features, and 
required instructions from the court upon various principles of 
law. The facts are for you and upon you rests the responsibility. 
But before you retire to deliberate on your verdict, it is my duty, 
enjoined upon the court in cases of homicide, to call your attention 
to an underlying principle of law, applicable especially to indict- 
ments for homicide. You must be satisfied from the whole 
evidence that the guilt of the accused has been established beyond 
a reasonable donbt. This humane principle prevailing in all civi- 
lized countries, extends not only to the question whether any crime 
covered by the indictment was committed by the defendant, but it 
extends also to the grade or degree of the crime. Where there are 
grades or degrees of crime to be decided by a jury, and there be 
reasonable doubt as to guilt of the higher degree, the accused 
should have the benefit of the doubt in that regard. 

Now, what is reasonable doubt? It is a doubt for which a good 
reason, arising from the evidence, can be given; not a mere guess, 
a mere surmise (having no foundation in fact) that one may not be 
guilty. It is a doubt which may be entertained by reasonable 
men, after a thorough review and consideration of all the evidence. 
If you find such a doubt in your minds, gentlemen, in this case, 
you should give the prisoner the benefit of it, both as to crime and 
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as to the degree thereof, but such a doubt should arise from the 
evidence in the case, or from the want of evidence. It should not 
be a mere possibility, without a reasonable foundation, but a doubt 
such as in the important transactions of life would cause a reason- 
able and prudent man to pause and hesitate. 

And now, gentlemen, the case is submitted to you. May you in 
your deliberations be guided to a right conclusion, and find a ver- 
dict in accordance with the evidence under the rules of law appli- 


cable to it. 


The jury brought in a verdict of murder in the second degree. 


THE BATE REFRIGERATING CO. v,. BENJAMIN GILLETT AND OTHERS, IMPLEADED 
WITH THE CUNARD STEAMSHIP COMPANY. 


(United States Circuit Court, District of New Jersey, April 22, 1887.) 


Privity—Lis pendens—Corporation succeed= 
ing Partnership—Attachment for Contempt. 
—A corporation which for no fraudulen* pur- 
pose succeeds to the property and business 
of a partnership, and assumes all dcbts and 
obligations, is not liable to be attached for 
contempt of court for the violation of a de- 
cree in a patent suit against the old partner- 
ship, not affecting specific property trans- 
ferre l, although the bill 


succession to the property, and the partners 


was filed before the 


of the stock of the new 


company and the name of the corporation is 





Where there is simply a transfer of all its 





business by the individual members of a 
partnership to the same individuals organized 
as a corpor: tion, the cx rporation does not 
become, wpso fact and in the absence of 
fraudulent intent, a substituted party to any 
litigation pending against the partnership, or 
bound by a decree afterwards made against 
1 though it may have assumed its obli- 

gations. 
Privity is the mutual or successive rela- 
hip to the rights of property, and there- 


tions! 
fore a judgment to be binding on one who is 


not a party to the record must bind him in 


respect to some specific right of property 
which is directly affected by the judgment. 

A lis pendens is notice only to those who 
have acquired title to property involved in 
the litigation from a party to the suit since 
the filing of the notice. The party claiming 
the benefit of the rule of “s pendens must 
clearly bring his case within it. 

A partnership commonly known as the 
Cunard Steamship Company was defendant 
in a suit brought to restrain the infringement 
of a patent relating to the transportation of 
meat, and a decree was afterwards made 
sustaining the patent and ordering an injunc- 
tion. After the bill was filed and before 
decree, the partners sold their property and 
business to a corporation called the Cunard 


Steamship Company, (limited,) in which the 


partners held the majority of the stock, but 
there was no evidence of fraudulent intent 
in the transfer. After the decree the new 
company suffered one of their ships, (a new 


one,) to be used in the transfer of the meat 
in the manner forbidden by the injunction. 
On an application to attach the company for 
contempt: //e/d that it was not privy to the 
suit, nor a substituted party, and was not 


subject to attachment. 


On application for attachment for contempt. 
Messrs. Dickerson & Dickerson for complainants. 
Mr. John R. Bennett for defendants. 

Messrs. Lord, Day & Lord for Vernon H. Brown. 


Opinion of the court. 
Waters, D. J.: 


This is an application for an attachment for con- 
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tempt against Vernon H. Brown, who is the accredited agent of 
the Cunard Steamship Company, (Limited), at the port of New 
York, and has the entire control and management of the business 
at that place, for the violation of an injunction granted in the 
above suit. 

The bill in this cause was filed on the 5th of February, 1878, 
against the Cunard Steamship Company, which was impleaded 
with certain individuals named therein, for the infringement of 
letters patent, No. 197,314, dated November 27, 1877, for ‘‘ Im- 
provement in processes for preserving meats during transportation 
and storage.’’ The answer of that company was filed on the 30th 
of March, 1878, and a decree, sustaining the validity of the patent 
and ordering an injunction, was entered November 14, 1881. This 
decree was vacated on August 4, 1882, and reinstated March 4, 1882. 

At the time of filing the bill and putting in the answer the 
Cunard Steamship Company, as it was then known and called, was 
an association or partnership of four persons, transacting business 
under the name and style of The British and North American 
Royal Mail Steam Packet Company, but the association appeared 
to the suit and answered without taking exception to the misnomer. 

The Cunard Steamship Company (Limited) was incorporated on 
the 23d of May, 1878, under the British Company’s Act of 1862, 
and on or about July 1, 1878, succeeded to the property and busi- 
ness of the B. and N. A. R. M. 8. P. Co. On the organization of 
the incorporated company the four individuals constituting the old 
association or partnership became four of the six shareholders of 
the corporation and were the controlling owners and managers of it. 
Other purchasers of shares came in afterwards, so that, prior to 
April 25, 1885, the partners owned not more than one-fourth of the 
stock, and were represented by three members in a board of eight 
directors. 

By an agreement made between the partnership and the corpora- 
tion at the time of the sale and transfer of the partnership prop- 
erty, business and good will, the corporation agreed to ‘pay, 
satisfy and discharge all the debts, liabilities and obligations of the 
vendors whatsoever, and adopt, perform and fulfill all contracts 
and engagements binding on them, and at all times keep the vendors 
indemnified against such debts, liabilities, obligations, contracts 
and agreements, and against all actions, proceedings, costs, 
damages, claims and demands in respect thereof.”’ 

The alleged disobedience of the injunction was the transportation 
of covered meat by the Pavonia, one of the vessels of the Cunard 
Steamship Company (Limited), on or about April 25, 1885. The 
Pavonia was a new vessel built by the corporation, and never be- 
longed to the old partnership. According to the statement of Mr. 
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Brown, the company rented certain cubic space in that vessel toa 
third person, at so much per cubic ton, which space was occupied 
by a refrigerating box put into the vessel by the shipper at his own 
expense, in which box, on one occasion, to wit: April 25, 1885, he 
shipped covered meat in a manner claimed to bean infringement of 
the complainant’s patent. The company had nothing to do with 
the covering, shipment, or caring for the meat, except that the 
ship’s tackles hoisted it from the wharf to the deck, and that a 
certain quantity of steam was furnished from the vessel’s boilers to 
compress the air in the refrigerating process. The use of steam for 
compressing air in the refrigerating process is not by itself an-in- 
fringement, but becomes so, it is claimed, when used in combination 
with the complainants’ process for preserving meat. 

It is not claimed that the partners sold and transferred their 
property to the company, or that it was accepted by the latter with 
any fraudulent intent on either part to evade a decree in this suit ; 
nor is it denied that the complainant had knowledge of the sale 
and transfer at or about the time they were made. Mr. Brown 
never acted as agent for the partnership. He was appointed agent 
of the corporation on October 1, 1880. 

On these facts in support of the motion, it is contended: (1) That 
where there is simply a transfer of all its property and business, by 
and from the individual members of a partnership, to the same in- 
dividuals organized as a corporation, the corporation is immediately 
and directly bound, and becomes, ipso facto, a substituted party to 
any litigation which may be pending against the partnership ; (2) 
that even if this is not so always, it is certainly so under the 
peculiar circumstances of the assumption of obligations which 
exists in the present case, and in which the corporation agrees with 
itself to fulfill every engagement and to perform every duty of the 
old partnership; (3) that if the corporation does not become by its 
act of incorporation a substituted party in the original litigation, 
yet it is so far affected by the injunction as to be bound by it; and 
a violation of such injunction by it is to be treated by the court in 
the same way as a violation by the original party. 

The Cunard Steamship Company (Limited) is not and never was 
a party to the record in this suit, and can be bound by the decree 
rendered only as privy to one or more of the defendants in the suit, 
or as purchaser pendente lite. A judgment binds all parties to the 
record and also those whom they represent, or who are in privity 
with them, and claim under them. By privity is meant the mutual 
or successive relationship to the rights of property, and therefore, 
a judgment to be binding on one who is not a party to the record 
must bind him in relation to some specific right of property, which 
is directly affected by the judgment. 3 Bouv. Inst. 373; 1 Green- 
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leaf, Ev. Sec. 189; Hunt v. Haven, 52 N. H. 162; Consolidated 
Fruit Jar Co. v. Whitney, 2 Ban. and Ard. The interlocutory 
decree, rendered in thts suit, is against the parties defendants on 
the record, who have been adjudged guilty of the tort complained 
of in the bill, that is, of acts committed by them prior to the filing 
of the bill, and restrains and prohibits any repetition by them of 
such acts in the future, but in no manner does it relate to, or affect 
the title to, or interest in any property which the corporation now 
holds as vendees of the defendants. Identity of interest in the 
property affected by the judgment, makes the grantee, or vendee 
of that property privy to his grantor, or vendor whenever the sale 
or transfer is made after the judgment has been rendered. But 
here, the corporation acquired all its rights of property before the 
decree was entered, and it has not been shown how, or in what way 
that decree concerns or directly affects any of the property which 
was assigned or transferred by the partnership to the corporation. 
Until this has been done the corporation cannot be said to be in 
privity with the defendants in the proper sense of that term. This 
is not the case of a fraudulent transfer of property to avoid the 
effect of a decree. Such cases have occurred, and some of them 
were cited on the argument, where a Court of Equity was able to 
see through the disguise and to disregard it. In Mayor v. The 
Staten Island Ferry Company, 62 N. Y. 622, where it was evident 
that the transfer was colorable, and for the purpose of avoiding an 
injunction, it was not allowed to prevent the issuing of an attach- 
ment against the fraudulent transferee. So also the mere change 
of the corporate name, or the consolidation of two or more corpora- 
tions, will not prevent the enforcement of legal or equitable claims 
against the responsible parties. Broughton v. Pensacola, 93 N. 8. 
270; The York and M. L. R. R. Co. v. Winans, 17 How. 40; The 
Key City, 4 Wall. 353. If even in the absence of fraud, it could 
be made to appear that the original partners in the association, 
who voluntarily appeared to this suit, and are parties of record, 
had, on the 25th of April, 1885, the controlling management and 
direction of the business and affairs of The Cunard Steamship 
Company (Limited), and wilfully violated the injunction, a different 
case would be presented from the one now before the court, and 
there might be less doubt of the propriety of granting the motion. 

A corporation is an artificial body, and there is no identity 
between it and the persons who compose it. Here the corporation 
is an entire stranger to the record, and the admitted facts do not 
show that privity in interest and estate between it and any of the 
defendants in the suit, which is necessary to bring it within the 
scope of the decree. 

The rule of lis pendens is founded on constructive notice and 
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principles of public policy, and is intended to operate for the pre- 
vention of indefinite litigation in reference to some specific thing. 
It begins with the service of a summons or subpceena, and operates 
from that time, but it is notice only to those who have acquired 
title to, or interest in, the property involved in the litigation, since 
the bringing of the suit, from and under a party to the record 
against whom judgment is finally rendered. One who buys or 
acquires property under such circumstances, becomes bound by 
the judgment against the party from whom he buys, or acquires 
title, so far as the judgment affects that specific property. Consoli- 
dated Fruit Jar Co. v. Whitney (Supra.); Daniel v. Hodges,. 15 
Rep. 534; Green v. Slater, 4 Johns., Chy. 38; Leitch v. Wells, 48 
N. Y. 586. In the last cited case, the rule of lis pendens is char- 
acterized as being a hard one, not a favorite of the courts, and it was 
held that a party claiming the benefit of it must clearly bring his 
case within it. As the corporation was not the purchaser of any 
property involved in this suit, it cannot come under the operation 
of the rule. 

The agreement by the corporation to pay the debts and fulfill 
the contracts of the partnership, must be restricted to its expresed 
terms and meaning, and these do not extend beyond, or embrace 
more than the payment of ascertained amounts, and the perform- 
ance of contracts and obligations existing at the time the agreement 
was made. At that time the partnership owed no debt, and had 
no contract with the complainant. It may become obligatory upon 
the corporation to pay the damages which may be finally awarded 
against the partnership in this suit, but it will be the right of the 
partnership to enforce that payment. As to the complainants, the 
agreement is res inter alios acta. 

An attachment for contempt is a summary proceeding, and the 
writ granted only in cases which are free from any reasonable 
doubt on the law of the facts. The California Paving Company v. 
Mollitee 113 U. 8. 609. The motion is refused. 


WILLIAM K. NEWTON, APPELLEE, v. LEWIS REED, JR., APPELLANT 


(Atlantic County Quarter Sessions. ) 


Oleomargarine Act—7Zvial dy Jury— without juries were used in England, and it 
Agency.—There is no constitutional right to _ is only trial by jury as it existed at common 
a trial by jury for a breach of the Oleomar- __law that was preserved by the constitution. 
garine statute. One who sells by an agent in charge of his 

The proceeding is a summary one to en- _ store is liable to the penalty as if he sold 


force a police regulation. Such proceedings the contraband article himself. 

Reep, P. J.: This is an appeal from a judgment by a 
justice of the peace, rendered against the appellant for a violation 
of the third section of an act to prevent deception in the sales of 
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oleomargarine, butterine, or any imitation of dairy products. and 
to preserve the public health. Pamp. L. 1886, pp. 107. 

Upon the trial in this court it was proven that Mr. Vandergrift 
went into the store of Mr. Reed and bought a ten-pound firkin of 
butter at 18 cts. a pound. The tub in which it was contained did 
not have painted on the outside, between the top and bottom, a 
stripe or band, in accordance with the requirement of the third 
section of the act. The substance so sold for butter was proven by 
a chemist who analyzed it not to have been natural butter, but a 
substance in imitation of natural butter. 

The counsel of defendant moved for a trial by jury. This was 
refused. There is no constitutional right toa trial by jury in this 
kind of summary proceedings to enforce police regulations. Such 
proceedings before magistrates were a part of the law of England, 
and it is only trial by jury as it exists at common law that is guar- 
anteed by the constitution. Johnson v. Barclay, 1 Harr. 1-6. 

No provision for a trial by jury is made in this statute, either 
before the justice (see Sec. 10,) or on appeal to the Court of Quar- 
ter Sessions, (see Sec. 13,) which last court is directed to try the 
cause and make such adjudications as are therein provided in case 
of such trial before the justice. 

It is next objected that the sale was not made by Mr. Reed, but 
a person who was found in the store by Mr. Vandergrift. It is 
contended that the penalty is not recoverable, for merely having the 
contraband article in possession without certain badges indicative 
of its character, but is alone recoverable for the sale of it without 
statutory marks; that the statute being penal no recovery could be 
had against a principal for a violation of the statutory provisions 
by anagent or employee. Iam unable to assent to this view. The 
maxim gui facit per aliwm facit per se applies in these as in other 
instances of agency. And Iam further of the opinion that a pur- 
chase from a person found in charge of a store and in the appar- 
ent exercise of a habit of selling, must be considered (in view of 
the silence of the owner of the business at the trial,) as a purchase 
from the proprietor himself. In this case there was no attempt to 
show a want of power in the person selling to bind the principal, 
or that the articles so sold were brought into the store surrepti- 
ciously, or that they were purchased for the owner’s private use, 
and were sold against orders. Such conjectures of facts might 
raise questions of considerable difficulty as to the scope of the 
statutory prohibition. But it appears to me that a violation of the 
act is proven. The substance in the firkin was such as was pro- 
hibited by the statute, unless sold or held in possession for the 
purpose of sale under certain conditions which did not exist in 
this case. Judgment below should be affirmed. 
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THE STATE v. BARKLEY W. PEAKE. 


(Burlington Oyer and Terminer.) 





Evidence—Dying Declarations—Conditions under which they 
are Admissible. 


This was an indictment for the murder of Katie Anderson on the 
seventh of February last. The prosecution depended very much 
upon the dying declarations of the deceased. The admission of 
these was objected to and the matter was argued before Judge 
Parker, on Saturday, May 28th. 

For the state Mr. C. H. Hendrickson, Prosecutor and Mr. 
E. Budd. 

For the defendant Mr. Robert Gaskill and Mr. Samuel Robbins. 

On Tuesday, May 31st the following decision was rendered. The 
facts are stated in the latter part of the opinion. 

PARKER, P. J., said: The offer of the prosecution now is to 
prove certain declarations of the deceased, alleged to have been 
made during her sickness, as to how she received the wound, from 
the effects of which she afterwards died, the locality where the 
shooting took place, and who shot her. The admission of the 
testimony is urged, under the head of ‘‘dying declarations.”’ 

The question of admission of what are termed ‘‘dying declara- 
tions,’ is always one of great importance. Such declarations are 
usually made in the absence of the accused, not under oath, and 
where no opportunity of cross-examination on his behalf is had. 

Before dying declarations are received in evidence, it shuuld 
clearly appear to the court, that they were made by one, who had 
at the time mental faculties sufficient to understand what was said 
by others and the answers given; in short, to know the subject of 
conversation and to comprehend fully the meaning of the declara- 
tions made. In this case, there is no question (as the evidence 
now stands) that the deceased, at the various times when the decla- 
rations proposed to be offered were made, understood what was 
said to her and what she said. The testimony on that subject is 
full and convincing. 

Before ‘‘dying declarations’ are admissible in evidence, it must 
appear that they were made under the consciousness of what is 
termed ‘‘impending death.”” What does this term mean, as ap- 
plied to dying declarations? It does not mean that the declarant 
must, at the time, be actually dying, or to think himself in the 
very article of death. Such an interpretation of the term, ‘‘im- 
pending death,’? would admit declarations only when conscious- 
ness of the declarant was in a measure gone, and the mind clouded 
to such extent as to render the declaration valueless as evidence 


because of the almost total impairment of the mental faculties. 
12 
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It means rather a present apprehension and belief that death will 
certainly come from the effect of the wound, that it is near at hand 
and may at any moment seize the declarant. A wounded person 
may not die for days or weeks after making the declarations, yet 
if at the time they were made he believes he will not recover, that 
he will surely die of the wound, and that death may come speedily, 
he has a sense of impending death, which will render the declara- 
tions admissible. It matters not what others may at the time 
think as to the probability of death, or of recovery, if it be clear 
that the stricken one believes that death is certainly approaching 
and may at any moment claim its victim. That is sense of im- 
pending death, and utterances made under such circumstances will 
be received in evidence. 

Nor, to make the evidence admissible is it necessary that the 
wounded person should, before making the declarations, state that 
he would never get well, or that he would certainly die, or that he 
had no hope of recovery, if the testimony shows, that from his 
weak and suffering condition, from the nature of the wound, from 
what was said to him by his surgeon and attendants, from all the 
circumstances that he expected to die from that wound speedily, 
that hope of recovery had departed and that he was fully con- 
scious of approaching dissolution. 

Dr. Wharton, who is high authority on the subject, in his valu- 
able book on criminal evidence, states that it is not necessary to 
prove expressions implying apprehensions of immediate danger, if 
it be clear that the party does not expect to survive the injury, 
which (expectation) may be collected from the general circum- 
stances of his condition. ‘*The question of consciousness of ap- 
proaching death, though determined by the court, is one of fact, 
in deciding which all the circumstances of the particular case are 
to be considered.’’ The same author mentions a case where short- 
ly before the declaration was made the wounded man said ‘‘he 
had seen his surgeon that day, and he had given him some little 
hope that he was better,’’ but added that ‘the did not himself think 
that he would ultimately recover.’’ And on the same occasion he 
said, ‘‘He could not recover,’ and it was held that there was suffi- 
cient evidence that the statement was made under a consciousness 
of impending death to justify its reception. 

The leading case in New Jersey on the question of the admissi- 
bility of ‘‘dying declarations,”’ is that of the State v. Donnelly, 
decided both in the Supreme Court and the Court of Errors in the 
year 1859. 

By the principles announced in that case, this court is governed. 
The views there expressed state the law on the subject broadly and 
clearly. In delivering the opinion of the Supreme Court, Chief 
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Justice Green said: ‘‘It is not necessary that the party injured 
should state at the time of making the declarations, that they were 
made under a sense of impending death. It is enough if it satis- 
factorily appears in any mode that they were made under that 
sanction. It may be directly proved by the express language of 
the declarant ; but it may also be inferred from his evident danger, 
or the opinion of his attendants stated to him, or from his conduct, 
or other circumstances, of the case, all of which are resorted to in 
order to ascertain the state of the declarant’s mind at the time of 
making the declarations.”’ 

Mr. Justice Ogden, who delivered the opinion of the Court of 
Errors in that case, said; ‘‘But before such statements can be ad- 
mitted as evidence, it must clearly appear to the court, that at the 
time of his making them, the declarant was under the sense of 
impending death. For proof of that state of mind and conscious- 
ness the court may look to the nature of the injury, the extent of 
the wound, the condition of the declarant, the notice given by 
physicians that certain dissolution will follow from the injury, his 
own expression of his sense of peril, and such other facts and cir- 
cumstances as naturally would tend to show whether he had an 
abiding impression of almost immediate dissolution. It is the im- 
pression upon the mind, and not the fact of the quick succession 
of death after the declaration, that makes the testimony admissa- 
ble before the jury. In such cases, the question before the court 
always is, whether the deceased, at, the time of making his state- 
ment, was so conscious of his approaching death that the nearness 
of his end was calculated to lay upon himas strong an obligation 
to speak the truth as is imposed by an oath in a court of justice.”’ 

The views expressed in that case, by both Chief Justice Green and 
Justice Ogden, in my opinion, state the law on the subject of the ad- 
missibility of ‘‘dying declarations,’’ with greater clearness and more 
in accordance with reason, that can be found anywhere else, either 
in text book or report. At all events, such has been the law in 
this state for thirty years, and by it we are bound. 

Guided by these views, I will proceed to inquire whether the 
declarations of Katie Anderson, which it is proposed to offer in evi- 
dence, as to the circumstances attending the shooting, how she 
was shot, and who shot her, were made under a sense of impending 
death. ‘To arrive at a correct conclusion on this subject, a brief 
statement of the evidence bearing on the circumstances under 
which the declarations were made by her is necessary. 

On Monday, the 7th day of February last, Katie Anderson, a 
young girl of sixteen, light of heart and buoyant in spirit, physi- 
cally well developed and apparently in perfect health, in the early 
evening, left the house of her employer with nothing but a shawl 
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upon her head, as if to be only temporarily absent. She did not 
return. Early the next morning she was found by the road side, 
not far from the end of the lane which leads to the house which 
she had left the previous evening, with a wound in her head, 
caused by a ball shot from a pistol. She was paralyzed in body 
and almost totally unconscious. It was found, upon examination, 
that the ball had gone almost through the brain. The wound was 
a terrible one, and baffled the skill of eminent surgeons. On Fri- 
day, the 11th day of February, Katie Anderson became conscious. 
The immediate effect of the concussion or shock had passed away, 
and compression had scarcely begun to do its work. The at- 
tending surgeon, observing her return to consciousness, believed it 
his duty, in view of her critical condition, to have her make a 
statement of the circumstances attending the shooting. Accord- 
ingly, Dr. Brown, on the morning of that day, told her that in 
her condition of impending death she ought to state how she came 
by that wound. The doctor told her she was liable to die at any 
moment. Then her sister told her that she ought to say some- 
thing, and she expressed her willingness to make a statement. 
Katie was raised up at her request; she asked for a drink of water, 
which was given her. Then the doctor repeated to her what he 
had before said about her impending death and her danger of 
dying atany moment. Katie then repeated a few words in prayer. 
She was then asked by her sister if she expected to get well and 
she said ‘‘ No.’’ It was under such circumstances ; with the bullet 
still in her brain, with her limbs paralyzed and almost motionless, 
the family at her bedside, her faithful surgeon notifying her of her 
critical condition, her danger of dying at any moment, that she 
expressed her belief that she would die, that she would not get 
well ; and after breathing a prayer to her Maker, she made the 
declarations as to the shooting, which it is proposed to put in evi- 
dence. The Court think that when on the morning of the 11th of 
February she made those declarations as to the shooting, Katie 
Anderson was under a sense of impending death. 

On the afternoon of the same day (the 11th of February), 
almost the same scene occurred, in the presence of Dr. Brown, 
Coroner Carr, Esq. Naylor and the family. Almost the same con- 
versation took place as in the morning. The doctor again told her 
of her critical condition, her liability to die at any time, and then 
Katie, in answer to questions, expressed the belief that she never 
would get well. Then her sister said, ‘‘If you do not think you 
will ever get well, you should tell the truth ; you should tell who 
shot you;’’ and Katie then made the statements about the shoot- 
ing, which it is offered to prove. 

On the 13th of February other declarations were made by the 
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deceased in the presence of Dr. Pancoast, Dr. Wile and others. 
Before making them Dr. Pancoast told her that her injury was 
very serious, and that her life was in danger. He says that he 
told the poor girl, while he was preparing for an operation which 
he then expected he would have to perform at that time, that she 
was in danger of dying, that he was going to perform an operation 
which was very serious. Dr. Pancoast says that she told him dis- 
tinctly that she did not expect to get well—that she expected to 
die. Right after her warning of danger by the doctor and her ex- 
pression of belief in her own mind that she would never get well, 
on the eve of being carried out to the other room to undergo the 
proposed operation, she made the declarations as to the shooting, 
which Dr. Pancoast, Dr. Wile and others heard. 

On Wednesday, the 16th, she made other declarations, as 
alleged, which it is proposed to offer in evidence. Dr. Brown, 
Coroner Carr, Alonzo Bodine and the family were present. Dr. 
Brown says that he repeated to her as to her critical condition, 
very much as he did on the 11th, and she said in answer to her 
sister that she never would get well. 

It is alleged that there were other declarations made by deceased 
at other times when her apprehensions of approaching death was 
stated by her. One of these occasions was on the night of the 11th 
of February, after Dr. Brown, her surgeon, had twice warned her 
that she might die at any moment. In the silent watches of the 
night she awoke, and impressed with what the doctor had told 
her as to her situation of impending death, she had a conversation 
on the subject alone with her father, in which she expressed to 
him her expectation of death, and her utter hopelessness of re- 
covery from the injury. 

There were also declarations made to her mother between the 
16th and the 24th of February, up to which latter date Dr. Spitzka 
testified she retained her mental faculties. I do not understand 
that it is proposed to offer any declarations made by the deceased 
after that time. At one time her mother said to her, after she 
said she would never get well and just before she made certain 
declarations, ‘‘ Katie, you must tell us whoshot you. It would be 
terrible for you to die without telling us, as you could have no 
hope of heaven if you should die and let an innocent person suffer 
for the crime.”’ 

During all the weary days and nights while the deceased lay 
prostrate upon her bed of sickness which proved to be the bed of 
death, the doctors gave her no encouragement, nor did she utter a 
single sentence which betokened a ray of hope in her mind. She 
uniformly said she did not expect to get well, and when asked if 
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she wanted to get well, said ‘‘ Yes,’’ but would add in the same 
sentence, ‘‘but I can’t get well.’’ 

Without further stating what was said to her, and what she said 
on the different occasions referred to, to show her consciousness of 
impending death at the time she made the declarations as to the 
shooting, it is sufficient to remark that by the rules laid down in 
the Donnelly case, considering the circumstances as detailed in the 
testimony, the terrible nature of the wound, her suffering, while 
lying paralyzed and helpless, with the knowledge that a bullet was 
in her brain, which Dr. Pancoast says generally means death, 
surrounded by competent surgeons, who warned her of her critical 
condition, and told her that she might die at any moment, she 
stating uniformly to all who spoke to her on the subject that she 
did not expect to recover, but expected to die, we think it clear 
that the declarations of the deceased in respect to the circum- 
stances of the shooting were made by her under an abiding sense 
of impending death, and are admissible in evidence as ‘‘ Dying 
Declarations.”’ 


NOTES OF RULINGS AT THE VICE-CHANCELLOR’S 
CHAMBERS, MAY 16, 1887. 


(Before Vice-Chancellor Van Fleet, at Newark.) 


[May 21.]} 
N. S. SMITH, ET AL. v. JOHN PAINTER, ET ALS. 
Jurisdiction of Vicc-Chancellor—WNotice of motion to dissolve 
Injunction— Title of Cause—Cost of Adjournment. 


In this case a bill was filed by the sureties ona collectors’ bond 
to stay two suits at law brought to recover $3,000, collected by 
him for building a school house in the township of Blairstown. 
An injunction was granted and a notice was given of a motion to 
dissolve it. 

Mr. L. De Witt Taylor for the motion. 

Mr. J. G. Shipman contra. 

Mr. Shipman objected to the notice on the ground that it was not 
properly entitled, because the complainant’s name was Nathan S. 
Smith, and not N. 8. Smith, etc. He also objected that it gave 
notice of a motion before the Vice-Chancellor, and stated that since 
the bill was entitled and addressed to the Chancellor, and since the 
case had not as yet been referred to either Vice-Chancellors, no one 
but the Chancellor had jurisdiction. He maintained that under the 
statute the Vice-Chancellor had no jurisdiction until it was so 
referred. He also objected to the notice on the ground that the 
notice was served on the 13th of May, and hearing of motion fixed 
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for the 23d, and that therefore the notice did not give the time fixed 
by statute. He also asked for an adjournment in case the court 
should not sustain his objections, on the ground that he had not 
had the time to prepare for the argument of the motion. 

The Vick-CHANCELLOR in overruling these objections said : 

I think the first objection frivolous. The cause was properly 
entitled. It showed plainly what the objects and purposes of the 
notice were. I have no doubt that I would have understood it 
thoroughly and certainly. The counsel was well able to. 

As to the second objection, viz: The designation of the officer, 
before whom this notice is to be heard. I think the notice exactly 
right. It designated the officer indicated by the calender as sitting 
here for the Chancellor. Had the notice said, before the Chancellor, 
it would have been delusive. 

As to the third objection. The notice does give the time fixed by 
statute (eight days, exclusive of two Sundays, and the day of ser- 
vice,) and I think it is proper in all respects. I will, however, 
grant the adjournment on the ground stated by counsel, 

Mr. Taylor then asked for the costs of adjournment. 

The Vicke-CHANCELLOR denied this motion and said, that this 
was the first application of this kind ever made to him in a prac- 
tice of over twelve years. 





NOYES v, WHITE. 
Execution, etc.—Foreclosure Proceedings. 

On application for order to show cause why execution should 
not be set aside. 

The Vick-CHANCELLOR said: From your affidavit in support of 
this application it appears, that a decree for $3,300 was obtained in 
1878, and that about $1,300 has been paid on account of the judg- 
ment. It also appears that the judgment has been assigned, and 
that it is now held by a party other than the one who obtained it. 
You ask for a rule to show cause, why the execution should not be 
set aside. This is not the proper course to pursue. You must 
change your application and the affidavit so as to ask that the 
amount paid on account of the judgment be credited on the execu- 
tion, not that the execution be set aside. This is the only order I 
can give. I cannot enjoin the sheriff from making a sale, nor can I 
give you thirty days to put in proofs. I will not allow you to use 
this proceeding to delay this sale. I will make the order return- 
able in one week, and in that order I will require you to serve the 
party holding the judgment with a copy of the affidavit, submitted 
in support of this application. 
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BUSTON v. BUSTON. 
Opening Testimony for Further Hvidence. 


Motion to open testimony. 

In support of this motion counsel stated that the property had 
been sold by the vendor, through an agent, to whom the payments 
were made, and that the vendor claimed a balance due. He said 
that upon examining the testimony of the agent it was found some- 
what obscure, and that he had expected that the vendee would 
have been placed upon the stand, and was taken by surprise when 
this was not done, and now he finds the evidence on certain points 
was somewhat obscure, and desires leave to put in further evidence. 

The Vick-CHANCELLOR in granting the order said: This is a case 
in which counsel was disappointed in not having certain persons 
put upon the stand. The ablest counsel will sometimes get into 
this difficulty. Now he finds his case not as strong as he supposed. 
The opening of the testimony will not prejudice this case. Either 
party will be at liberty to put such witnesses on the stand as they 
may think necessary, to refute or explain any new testimony intro- 
duced by either party. It will not be necessary to make a formal 
order. 





ANONYMOUS. 
Receiver—Foreclosure Proceedings, etc.—Tazes. 

Application of receiver in charge of mortgaged premises under 
foreclosure to pay taxes. 

The VicE-CHANCELLOR said: A short time since I made an order 
in this cause upon the application of the corporation counsel, 
authorizing the constable or tax-collector to levy upon sufficient 
property in the hands of the receiver to make the taxes. My im- 
pression is that the order authorized the receiver to pay the taxes 
if he had any funds in his hands. Counsel should have served the 
receiver with a copy of that order. Geta copy of that order and if 
it does not give sufficient authority to the receiver I will make snch 
an order as you ask. The reason why I do not give it now, is 
simply that I do not feel inclined to burthen receiverships with any 
more costs than possible. They are sufficiently expensive now. 

[May 23. | 
CADMUS v. CADMUS. 


Divorce—Pleading—Cross-b ill, ete. 
The bill prayed for a divorce on the ground of cruelty. The 
defendant filed an answer alleging adultery, and also a cross-bill, 
praying for a divorce on the ground of adultery. 
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On motion the cross-bill was struck out, there being no evidence 
to sustain it. 

The VicE-CHANCELLOR referred to Osborne v. Osborne, decree 
filed April 15, 1887. Here suit was brought for divorce for adult- 
ery. The complainant was adjudged to be entitled to a decree for 
that cause, and court refused to grant a divorce on the ground of 
cruelty and desertion, set up in the answer of defendant, for the 
purpose of shielding children from the disgrace incurred by the 
mother. 





ANONYMOUS. 
Divorce—Alimony— Wife Collecting Husband s Rents. 

On motion to dissolve injunction. 

In this case an injunction was obtained some time ago, restraining 
the husband from collecting the rents of the property of the wife 
who was prosecuting a suit for divorce. In support of the motion 
it was urged that the wife was collecting the rents, not only of her 
own property, but also of property standing in the husband’s name, 
and that she neglected to pay the interest on a mortgage of $3,000. 

The Vick-CHANCELLOR in refusing to dissolve the injunction 
said : 

In the divorce proceedings had in this case, an order was made 
directing the husband to pay alimony to the wife, viz: $40 a month. 
[ think this amply sufficient to protect the interest due on the 
mortgage, and if upon final hearing the court finds that it must be 
paid from the rents collected by the wife, if other remedies fail, 
the court will give an order that the amount necessary to pay the 
interest on the mortgage be deducted from the alimony. 


THE POWER OF CONGRESS TO AUTHORIZE BRIDGES. 





An opinion was filed on April 27, by Judge Wallace, in the U. 8. 
Circuit Court, for the Southern District of New York, in which it 
was decided that congress has power to authorize the construction 
of a bridge over Staten Island Sound in spite of the prohibition of 
the legislature of New Jersey. The suit was Decker v. The Balti- 
more and Ohio Railroad Co., ona bill for injunction. The com- 
plainant was the owner of a vessel plying in Staten Island Sound, 
and he filed a bill to restrain the railroad company from erecting 
the bridge they propose to build across the sound by authority of 
the act of congress of June 16, 1886, entitled ‘‘An act to authorize 
the construction of a bridge across the Staten Island Sound, known 
as Arthur Kill, and to establish the same asa post road.’”’ The 
case came up on demurrer to the bill. 

Judge Wallace said that it was not disputed that the complainant 
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had a sufficient standing in equity to challenge the right of the de- 
fendant, and that the only question was whether the defendants 
have a legal right to build the bridge. He said: ‘* The legislature 
of New Jersey, by an act passed April 6, 1886, has forbidden the 
erection of any bridge or structure over any part of the navigable 
waters where the tide ebbs and flows, separating the state from 
other states, without express permission given by the legislature 
by statute in that behalf, so that the case presents the constitu- 
tional question, whether congress can lawfully confer upon a 
private corporation the capacity to occupy navigable waters within 
a state and appropriate soil under them, for the purpose of inter- 
state commerce, without the consent of the state.”’ 

He held that that clause in the statute establishing the bridge as 
a post road was wholly incidental and unnecessary, and that the 
case rested entirely upon the power of congress to regulate 
commerce. 

He said the precise question had never been determined authori- 
tatively, and cited the Wheeling Bridge case and other cases, 
which, he said, fall short of adjudicating the present case, because 
they do not decide in terms that the power of regulation extends 
further than is required to preserve the free and unobstructed navi- 
gation of the public waters, and then, after quoting the opinions of 
McLean and Fields, JJ., and other judges that this power did not 
extend further than to keep the waters free for navigation, he cited 
the decision of the Supreme Court of the United States in South 
Carolina v. Georgia, 93 U. 8. 4, in which it was held that the 
United States had power to construct a jetty so as to obstruct and 
divert the channel of a navigable river against the protest of the 
state, and said that this decision controls the present case, because, 
if Congress can close a river it certainly can bridge one, and the 
question whether commerce is obstructed is concluded by the judg- 
ment of congress without the concurrence of the state. 

And again: ‘Bridges over navigable waters are necessary to 
facilitate transportation and commercial intercourse. The power 
to build them, or authorize them to be built, is an incident of the 
general power to regulate interstate commerce. If congress deems 
a railroad bridge necessary or useful as an instrumentality of inter- 
state commerce, there is no sound reason, aside from considerations 
of expediency, why it should not build one or authorize a private 
corporation to do so,”’ 

The demurrer was sustained and the injunction denied. 

For a discussion of the authorities on this subject see N. J. Law 
JOURNAL for March, 1886: ‘* The Power of Congress Over Naviga- 
ble Waters,’ in which the cases were cited and the same conclusion 
was reached. 
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MISCELLANY. 


THE DINNER TO THEO. RUNYON. 


A dinner in honor of ex-Chancellor Runyon 
on his return to the bar was given by law- 
yers from all parts of New Jersey, at Del- 
monico’s in New York, on Thursday even- 
ing, May 26th. 

t was a spontaneous and glowing expres- 
sion of affection and respect from the bar to 
the retiring Chancellor, and a hearty wel- 
come to him on his return to the ranks of 
the profession. 

More than one hundred and sixty persons 
were present. Mr. Cortlandt Parker presid- 
ed. At his right sat the ex-Chancellor and at 
his left the present Chancellor and at the 
same table were Justices Scudder, Magie 
and Reed, and the two Vice Chancellors 
besides the persons who were to respond to 
toasts. 

The dinner was of the very best and was 
enjoyed as lawyers know how to enjoy good 
cheer and good company. When the coffee 
was served and the cigars were lighted, Mr. 
Parker arose and made the 

ADDRESS OF WELCOME, 

‘*‘We come together to night, my friends, 
to welcome back to the bar one of its most 
distinguished members, long years ago taken 
from itto a post of the greatest usefulness, 
in which he has won the highest honor; now 
coming back to us, yet in his prime, his eye 
not dim nor his natural force abated, en- 
riched with the varied learning which his 
labors as Chancellor have accumulated, to 
adorn, doubtless, even more than before, 
our honorable profession. When he left he 


was singularly popular among his brethren— 





patriot, soldier, political leader and advoe 
cate, he was a favorite in our entire commu- 
nity. His appointment was sought by scores 
of personal friends. His conduct in his 
high office has been such as that now the 
whole state has learned to admire, respect 
and love him to an extent which has been 
the lot of few indeed. 

“IT have more than once expressed my 
conviction that to the efficiency of the late 
Chancellor was due the retention of the sys- 


tem of a separate court for the administra 
tion of that indispensable branch of the law, 
technically termed equity. That separation 
I regard as a great blessing. I hope and 
pray that it may never be abandoned. 
When he went upon the bench there was 
much clamor for the conferring of equity 
jurisdiction upon the Common Law Judges. 
The exceptional promptness with which his 
decisions were rendered; the quickness and 
clearness of his apprehension of facts and of 
the legal principles bearing upon them; his 
patience in hearing; his industry in exam- 
ining; his righteousness in all, and, added 
to these excellencies, his urbanity and kind- 
liness, his almost tenderness in his demeanor 
toward the young and the humble, gave him 
a popularity in his place which absolutely 
drowned the thought of any changes in our 
judicial system. Now, since the second year 
of his first term, has the subject ever been 
broached? Nay, as the business of his 
court accumulated, his own foresight and 
constructive talents have met it. The pro- 
vision of a second Vice Chancellor, and the 
institution of Advisory Masters, together 
with many wise and skilfully devised rules 
of practice, have contended successfully with 
the constant increase of equity suits, a fact 
in the judicial history of the period observa- 
ble everywhere. The hardest worked Judge 
in New Jersey, his calender has every term 
been cleared. No suitor has ever complain- 
ed of the delay of his case in the hands of 
the late Chancellor. 

‘Tt is a most gratifying fact that his in- 
tense and unremitting toil has in nowise in- 
jured his health and strength. We have 
known at least one Chancellor compelled to 
resign through overwork, and, after lingering 
for years an invalid, to sink into his honored 
grave. This, our friend, is yet as ready for 
the contests and the triumphs of his old 
arena as when he left it for the greater tri- 
umphs of his judicial life. He brings back, 
too, a heart as young, as full of kindliness, 
as warm and earnest in its best, as that we 
knew of old. It is because we know him as 
our friend, and because we feel for him still 
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that same brotherly love which he always 
had from us, that we gather to-night to bid 
him welcome, and to do him honor. 

‘‘Brethren of the New Jersey Bar, in your 
name, and speaking the outbreath of every 
man among you, I welcome and introduce to 
you our guest, and propose to you the health, 
long life and happiness of Theodore Run- 
yon.” 

This address was often interrupted by 
great applause, and on the introduction of 
the Chancellor the whole company arose amid 
loud and repeated cheers. 

REPLY. 


CHANCELLOR RUNYON IN 


“T thank you for the entertainment for 


what it is in itself, for all that it implies, 
and for the friendship to which I am indebt- 
ed for the opportunity thus afforded me of 
meeting you socially at what is practically 
the close of my judicial term and my re- 
entrance upon the practice of my profession; 
also for the kind words of commendation 
which have been spoken, words which have 
great weight by reason of the learning, high 
character, ability and experience of the 
speaker, and because of the like characteris- 
tics of those on whose behalf they are utter- 
ed, It has been my good fortune through- 
out my professional life to enjoy the friend- 
ship of my brethren of the bar. I have 
always regarded that friendship as among 
the most valuable, as it has been among the 
most highly prized of my possessions. I 
have been glad to find that my removal 
from the bar to the bench has not in anywise 
diminished or impaired that friendship. It 
might well be supposed that the effect of such 
removal would have been at least to detract 
from it. 

‘*The pursuits of the members of the bar 
of contests 


though they consist largely 


cement friendships. The contests are in be- 
half of others and the blows which are given 
The 


the judicial functions may naturally be sup- 


and taken leave no scars. exercise of 


posed to bring disappointment, not only to 


defeated suitors but also to their counsel 


who champion their cause. It is but natural 
that counsel should attribute defeat to the 
want of attention on the part of the judge, 
or to his want of grasp of the case, but I be- 
intelligently gives 


lieve the bar judging 


redit to the judge for his honesty of pur- 


pose, and their estimate of him is not affect- 
ed by the fact that he has not agreed with 
them in their views of their cases. It is not 
only my own experience, but also that of 
other judges and it will be that of my suc- 
cesssor that the bar know the rights of the 
The 


maxim that a public office is a public trust 


bench as well as those of the bar. 
applies nowhere more thoroughly than to 
the judicial station. A judge in the dis- 
charge of his official duties should know 
neither friend nor foe, and if he performs 
his duty aright be must do it, to borrow the 
language of the Grand Jurors’ oath, ‘without 
fear, favor or affection, reward, gain or the 
hope thereof, except such compensation as 
follows from the consciousness of a conscien- 
tious discharge of duty before God and man 
and the commendation of good people. 
Great as were the evidences of friendship I 
received at the bar, none were greater than 
those I received during the fourteen years 
while I was on the bench. 

I desire to speak briefly of our method of 


administering equity. Men may talk about 


abolishing equity. It cannot be done. We 
must have equity. The only question is 
how it shall be administered. Wherever 


men have law there must be that do 


cases 

} + ] y tu + 
not come under the law. Equity is not 
antagonistic to the law; it is not even the 


handmaid ofthe law. It does not follow 
the law. It recognizes the law It is but 
the complement of the law. The best defi- 
nition is in Tothill: “The law of God 


speaks for him; the law of conscience speaks 
for him, and the law of the land speaks not 
against him, therefore he shall have judg- 
ment.” 


I shall not speak more on this subject. 


’ 


My distinguished successor, Chancellor Mc- 
Gill, shall speak for it. My distinguished 
brother has welcomed me back to the bar. 


I was your brother before. I have been 


your brother all along. I take the hand of 
your fellowship. I thank this assembly for 
the welcome that it has given me on my re- 
turn to practice and I resume my old place 
among you with alacrity, proud of the State 
of New Jersey; honored in the bar in the 
past it was never more honored than it is 
now.” 

The Chancellor’s speech was received with 
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frequent applause and followed by hearty 


cheers. 
Letters of regret were then read from 


Judges Depue, Knapp and Parker, and Mr. 
Gilchrist, and the Secretary said he had 


many others. 
THE TOASTS AT THE DINNER. 


“Do as adversaries do in law, 
Strive mightily, but eat and drink as friends.” 
— Taming of the Shrew. 
The Hon. CORTLANDT PARKER Response by the 
Hon. THEODORE RUNYON. 
The State of New Jersey, 
“ And so I give you all ‘ The Ship of State,’ 
Freedom’s last venture is her priceless freight.” 
— Holmes. 
The Honorable Joseru D. BEDLE. 
Our Court of Chancery, 
“Three things are to be kept in conscience, 
Fraud, accident and things of confidence.” 
— Moore. 
Chancellor McGILL. 
Our Supreme Court, 
Tene magis salvum populus velit, an populum tu, 
Servet in ambiguo, qui consulit, et tibi et urbi, 
Juppiter.” Horace. 
The Honorable JONATHAN DIXON. 


The Press, 
Words are things, and a small drop of ink, 
Falling, like dew, upon a thought produces 
That which makes thousafds, perhaps millions, 
think.” — Byron. 
NoAH BROOKS. 


The Bar, 
“ Why might not that be the skull 


Ot a lawyer ? ia 


Where be his quiddits now? 
—Hamlet. 
JEHIAL G. SHIPMAN, Esq. 
The Lawyer of the Twentieth Century, 
“ The case is, I’ve no case at all 
And in brief, I’ve ne’er had a brief.” 
—Sare. 
THOMAS N. McCARTER. 
“ Our revels now are ended.” 
— Tempest. 


THE LATE GARRET ACKERSON, JR. 





At the last term of the Bergen County 
Courts Judge Skinner paid a high tribute of 
respect to the late Garret Ackerson, Jr., and 
presented a series of resolutions of the bar 
of Bergen county, affirming their complete 
confidence in the integrity of his character. 
Remarks were made by Prosecutor Camp- 
bell, Mr. W. M. Johnson, Mr. J. M. Van 
Valen and others. Judge Dixon ordered the 
resolutions to be placed on the minutes of the 
court, and said: 

The court need not add one word to what 
has been so feelingly and with such unusual 
fullness said with reference to Mr. Ackerson. 
He was a man who was peculiarly gifted by 
nature and by his habits with those traits 
that go to make up a successful man among 
men. His handsome form, his fine face, his 
calm and expressive eye, the suavity and 


dignity of his manner, the geniality of his 
disposition, the soundness of his judgment, 
the earnestness of his spirit, the absolute 
integrity of his motives, all tend to win for 
him what he did win from everyone with 
whom he came in contact, sincere esteem, 
confidence and love. 

Brought up in this country, no man in my 
recollection, no man of whom I have heard 
a suggestion made, ever succeeded in gaining 
a higher and more universal regard in this 
county than did he. And he deserved it. 
In this place where his presence was so fre- 
quent and so grateful, his death will leave a 
vacancy of which we shall always be con- 
scious. As has been said here this morning, 
the first time that this court convenes with 
the attendance of its bar after his departure 
we are reminded, oh, how strongly, of the 
great place that he filled in the administra- 
tion of justice among us, and I am sure, that 
not the court alone, not the bar alone, not 
the jurors alone, but that thousands of people 
in the county must feel that in his death a 
personal loss has been sustained. 

The court very willingly therefore orders 
that these resolutions be spread upon the 
minutes of the Circuit Court as expressing 
not only the sentiments of the bar and the 
court itself, but, as I believe, of the people 
of the county, touching Mr. Ackerson’s life 
and fame. Thecourt also orders that a copy 
of the resolutions be sent, as requested, to 
his widow. 

Mr. William M. Johnson, of Hackensack, 
in sending in a copy of these remarks of the 
court writes: 

To the Editor of The New Jersey Law Jeurnal : 

DEAR S1r:—The biographical sketch of 
the late Col. Garret Ackerson, Jr., in the 
February number of your magazine, closed 
with an allusion to the rumors circulated in 
the daily papers affecting his character for 
integrity in financial matters. The rumors 
referred to were the cause of surprise to all 
who had ever come in contact with him, and 
of grief to his wide circle of friends and 
acquaintances. While it is true that his 
affairs were found mixed financially, no one 
acquainted with the facts imputes to him any 
dishonesty of purpose. There are abundant 
facts to show that at the time of his death, 
he believed himself perfectly solvent, and 








190 


able to pay every obligation. The deficiency 
in his estate was wholly due to his desire to 
assist and protect clients, whose investments 
may have resulted unfortunately. 
tion of these charges, will you not mention 
the fact, that, at the April term of the Bergen 
Circuit Court, resolutions were presented by 
the members of the Bar affirming their com- 
plete confidence in his integrity and charac- 
ter, which resolutions were presented to the 
court by Judge Skinner, and after remarks 
by him and other members of the bar, and 
Judge Dixon, were ordered to be recorded 
in the minutes of the court. 

By giving this publicity in your columns, 
you will be doing a simple act of justice to the 
memory of one, whose many friends grieved 
at the reproach cast apon his good name. 

Yours truly, 
W. M. JOHNSON, 


A VARIANCE. 


Clark v, Mulford, 14 Vroom. 550.—Held, that 
the increase of a tax assessment by the township 
committee without notice to the land-owner was 
illegal, and that the assessment must be reduced to 
the valuation made by the assessor. 

Same case in Court of Errors, 15 Vroom., p. 439. 


—Judgment 


firmed. 

State v. Bonnell, New 
Eastern Reporter, 608,—The township committee 
can increase the valuations placed by the assessor 


of Supreme Court unanimously af- 


Jersey Supreme Court, 9 


upon real estate without notice to the owner. 


There are some disadvantages in having 


the Supreme Court divided into branches, 


The judges who decided this last case were 


evidently not aware of the decision of the 
other case by the same court and its con- 


firmation by the Court of Errors. The des 


feated counsel must have been ignorant of it 
1e court that 


also, but he was not a part of t 


decided it, and the case may not have been 


reported, 


This is not quite bad ; the > j 
nis 1s not quite so bar as the case in 


Chancery we have heard of in which, it is 


said, a bill was filed by a husband to set 


aside a marriage as a nullity for fraud, and 
testimony was taken before the Vice-Chan- 
collor, and he took the papers and kept 


them a good while; and before he had de- 


cided the case the wife filed a divorce on 
the ground of desertion arising after the 
first bill was filed. This was undefended, 


and proof was made of desertion for three 


In refuta- “ 
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years; and the Chancellor made a decree 
dissolving the marriage for desertion. After- 
wards the Vice-Chancellor made his deci- 
sion on the first bill, and made a decree for 
the complainant on the ground that there 


never had been any marriage. 





NOTES OF EXCHANGES. 


THE HARVARD LAW REVIEW: a monthly 
Journal of Law published by Harvard 
Law Students, Cambridge, Mass., 1887. 
April and May. 

This review certainly begins well. 


Each 


of these two numbers contains two learned 
and valuable articles, the first an article by 
Prof. Ames on “Purchase for Value without 
Notice,” and one by Joseph Henry Beale, 
Jr., on ‘*Tickets,” especially railway tickets, 
The second an article by Prof. Langdell, 
“A Brief Survey of Equity Jurisdiction,’ 


and one by James B, Thayer on ‘“‘Legal 


Tender,” and besides these articles there 
are short reports of Moot Court decisions, 
editorial notes, correspondence, reviews of 
books and abstracts of recent cases. 

From these specimens and from what we 
know of the methods of study at Harvard 
Law School, we believe the Review will not 
only be interesting to Harvard Students and 
graduate, but will also furnish a vehicle for 
making known to the profession generally 
the results of the thought and investigation 
of the Professors and studious graduates of 


the school. 

The American Law t 
tains the conclusion of an article by W. W. 
the ** Dili- 


Assignor or 





ter for April con- 


March, on 
Hold an 
Guarantor.” ‘There is also the opinion of 
the United Mr. 
Justice Miller in United States v. Ranscher, 


Thornton, begun in 
gence Required to 
States Supreme Court by 
in which it is decided that a person extra- 
dited for one crime, under the treaty with 
England, eannot be tried in this county for 
an other, even though it be on the same evi: 
Upon this there is a note by Henry 
Anoth- 


er important case with a note by Charles A. 


dence. 


Wade Rogers, classifying the cases. 


Robbins, is King v. Voos, on the right of a 
husband as against his creditors to work for 
his wife in her separate business without 
compensation, and accumulate property for 


her. 
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The May number contains the first part 
of an important article on the subject that 
has lately been discussed with so much earn- 
estness and subtlety of reasoning in the Eng- 
lish courts of last resort and in the courts of 
our owncountry. ‘* Prospective Damages to 
Realty—Successive Actions or Single Ac- 
tion.” The question is of special importance 
with reference to damages likely to be 
caused by the construction of railroads and 
other public works. 


DRIVEN WELL PATENT—REISSUE 
QUESTION. 

On May 23d, the United States Supreme 
Court, by Mr. Justice Matthews, pronounced 
an elaborate opinion sustaining the Re-issued 
Driven Well 
sustained in 


Patent. The re-issued patent 
Wall, October 


term, 1882, but the court was evenly divided 
’ é 


was Hine v. 

and the result was merely to affirm the de- 

cree of the Circuit The 
] 


present decision sustains the principle of the 


Court of Indiana. 


patent and overrules all the claims of antici- 
pation made in the case, and on the question 
of re-issue, the decision is of great and gen- 
eral importance, because the court declares a 
much more liberal doctrine than that ex- 
pressed in any of the numerous decisions on 
of Miller V. 


The present decision 


this subject since the case 


Brass Co, in 1881. 
affirms the judgment of Judge Nixon, in 
Fed. We 


hope to give an account of the matter in our 


Green v. French, I1 Rep. 591. 


next number. The counsel who argued the 


case in favor of the patent were, A. Q. 


4 


Keasbey and J. C. Clayton. Contra, Gov. 


Inger soll, of Conn. 


PHOTOGRAPH OF CHANCELLOR 
RUNYON AND THE VICE-CHAN- 
CELLORS. 


Mr. Edward A. Veghte has obtained a 
photograph of a group consisting of Chan- 
cellor Runyon and the two Vice-Chancellors. 
It is not a combination of three photographs, 
but a picture of the three men together 
taken by Wm. L. Teush, of Newark by the 
instantaneous 


process. This is not only 


interesting as a likeness, but as a reminis- 
cence of the court as we have known it for 


sO Many years. 


LORD WESTBURY. 





The following is a proposed epitaph on 
Lord Westbury, called forth by a judgment 
delivered by him in 1864 

RICHARD BARON WESTBURY. 
Lord High Chancellor of England. 
He was a distinguished Judge 
And an eminent Christian, 
And a still more eminent and distinguished 
Statesman. 
During his tenure of office he abolished the 
ancient method of conveying land. 
The time honored institution of the 
Insolvency Court, 

And the Eternity of Punishment. 
Toward the close of his earthly career, in 
the Judicial Committee of the House of 
Lords, he dismissed Hell with costs, 
And took away froin orthodox members of 
the Church of England, their last hope 
of Eternal Damnation. 


BOOK NOTICES. 





Tue Law oF Torts. A Treatise on the 
principles of obligations arising from Civil 
Wrongs in the Common Law. By Freder- 
ick Pollock. London: Stevens & Son, 
1887. Octavo, pp. 515. American edi- 
tion. Text-book series, Vol. Bak No. 6, 
Blackstone Publishing Co., Philadelphia, 
May 2, 1887. 


In a delightful introductory letter ad- 


dressed to his friend and fellow seeker of 
the principles of the common law, Judge 
Holmes of Massachusetts, Mr. Pollock tells 
something of his purpose in 
book. He ‘* The this 


book is to show that there really is a Law of 


writing this 
says: purpose of 
Torts—not merely a number of rules about 
various kinds of torts—that this is a true, 
living branch of the Common Law, not a 
And 
‘* The contention is not wholly 


collection of heterogeneous instances.” 
he adds: 
superfluous, for it seems opposed to the 
weight of recent opinion among those who 
have fairly faced the problem.” Again he 
says : ‘‘ This is a book of principles if it is 


anything. Details are used, not in the 


manner of a digest, but so far as they seem 
called for to develop and illustrate the prin- 
] ” 
ciples 
The first difficulty in dealing with Torts 


on this plan is that the whole subject ap- 
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pears at first to be a mere collection of 
single instances, and, while it is easy to say 
what are torts and what are rot, it is very 
The 
law has grown up out of single instances, 


hard to say definitely what is a tort. 


and with reference to procedure rather than 
principles, and it is only after classifying the 
various acts that are called torts and distin- 
guishing them from other wrongs, and look- 
ing at the analogies of the Roman law, that 
Mr. Pollock is able to suggest anything like 
a general definition, and this, he says, is an 
indication rather than a definition, but, hav- 
ing found this, he claims that he ‘‘is enti- 
tled, and in a manner bound, not to rush 
forthwith into a detailed enumeration of the 
several classes of torts, but to seek first the 
common principles of liability and then the 
common principles of immunity which are 
known as matter of justification and excuse.” 

A book written upon this plan is not light 
reading, but it is worth studying, and when 
it has been studied the result is an under- 
standing of the law and not a mere knowl- 
This b« 0k, how- 


ever, is remarkably clear, and, while it is 


edge of the decided cases. 


concise, the illustrations are ample from the 
leading cases, American as well as English. 
We shall speak another time of some of Mr, 
Pollock’s classifications and suggestions. 

STEWART’S NEW JERSEY Equiry REPoRTs. 

Volume 42, part I. 

The first part of XV. Stewart contains the 
decisions rendered at the October Term of 
the Court of Chancery and the Prerogative 
Court and the November Term of the Court 
of Errors in 1886. It contains also some 
valuable notes by Mr. Stewart, one on Man- 
deville v. Harman, on the good-will of a 
physician or surgeon, and one to Vanneman 
v. Swedesboro Loan, &c., Association, upon 
admission in a bill in equity as evidence in 
another suit. 

CONTRACT OF SALE, 
Philadelphia, 


BLACKBURN ON THI 
;lackstone Publishing Co.: 
1887. 


This book is a legal classic of high au- 


thority, and it is well to have it published in 
cheap form and sent all over this country, 
PENNSYLVANIA SUPREME CouRT DIGEst, 

Vol. I. Containing abstracts of the De- 

cisions, Motions and Orders in the Su- 

preme Court of the Commonwealth of 

Pennsylvania for the year 1886, by Charles 

H. Brainard, of the Philadelphia Bar, 

Philadelphia: T. & J. W. Johnson & 

Co., 1887. 

This book is made on a good plan and is 
well done. It is a book of condensed re- 
ports with an index. The reports read like 
the old English reports, when the reporters 
sat in court and took notes of the points 
short but 
statements of the facts and 


considered and then gave a 
very accurate 
pleadings. 
FEDERAL Decisions. Cases Argued and 
Determined in the Supreme Circuit, and 
District Courts of the United States. Ar- 
ranged by William G. Myer. Vol. XVII. 
Estoppel-Extradition. St. Louis, Mo.: 
The Gilbert Book Co., 1887. 
This volume contains a treatise on estop- 
There are 
more than six hundred pages on the law of 


pel and a treatise on evidence. 


evidence, made up of the decisions of the 
Courts of the United States on this subject 
arranged chronologically under various well- 
known divisions. The principal cases are 
reported in full and others stated shortly. 


But the plan of the work is too well known 


to need description, and on examining this 


volume we were especially struck with the 
fact that it gave us in one volume all the 
law of evidence as declared by the Federal 
Courts, and that it is edited by a namesake 
of Simon Greenleaf—Simon Greenleaf Cros- 
well, Esq., of Boston. 
PAMPHLETS RECEIVED. 
CLAIM OF MORAL INSANITY IN ITs MEDI- 
co-LEGAL AsPECTS. By James Hendric 
Lioyd, M.D. Reprinted from the Afedi- 
cal Record of May 14, 1887. 
REFORM THE MARRIAGE 
mund H. Bennett. 
Forum, 


Laws. By £a- 
Reprinted from the 





